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1792. While, however, the court held the motion under advifement,
V it was voluntarily withdrawn, and the fuit difcontinued.-

Augu/I Term, 1792.

HE court being met, a commiffion, appointing TrHOM As

JOiNSON one of the Jiiftices, bearing date the 7 th of No-
-vember, 179 1, was read ;, and he was qualified according
t6 law.

OSwALD, Adminifirator, verfus-the STATE of NEw-YORK.

'SUMMONS. Ingerfoll moved for a rule on the marfhall of
the diftri& of New-York, to return the writ in this caufe ;

and, after advifement, THE COuRT granted the rule in the fol-
lowing terms:

Ordered, That.the marflhall of the New-21ork diflri& return
the writ to him dire&ed in this caufe, before the adjournment
of this court, if a copy of this rule fhall be feafonably ferved up-
on him, or his deputy, or, otherwife, on the firft day of the next
-term. And that in cafe of a default, he do Jhew caufe therefor,
by affidavit taken before one of the judges of the United States.

-The STATE of GEORGIA verfus BRAISLvORD, et al.

T.IS was a bill in 6quity filed by cc His Excellency Edward

Telfair, Efq. governor and commander in chief in and
over the fkate of Georgia, in behalf of the faid State, complain-
ant ;" againft Samuel Brailsfird, Robert Wm. owell, and Yohn
Hopton, merchants and co-partners, arid games Spalding, furvi-
ing partner of Kgelsall & Spalding, defendants. The bill fet

forth the following cafe:-" That on the 4 th of Mfay, 1782, the
State of "Georgia being then free, fovereign and iridependent,
eiiaated a law entitled C An a& for infli&ing penalties on, and
'confifchting the eflates of, fuch perfons as are therein declared

f guilty

'41 But fee the fAme fuitpost) and Grayfen versa Virginia.
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t guilty of treafon, and for other purpofes therein mentioned.' 1792-
That, among other things, this law contained the following
claufes :c And whereas there are divers eftates and other pro-
4 perty within this State, belonging to perfons who have been de-
c dared guilty, or convi&ed, in one or. other of the United
4 States, 'of offences which have induced a confifcation of their
' eftates or property within the State of which they were citi-

zens: Be it therefore ena'Sed by the authority aforefaid, that
' all and fingular the eftates both real and perfonal, of perfons
' under this defcription, of whatfoever kind or nature, toge-

ther with all rights and titles, which they may, do, or fhall
' hold in law or equity, or others in truft for them, and alfo all
c the debts, dues and demands, due or owing to Britilh mer-

9 chants, or others, refiding in Great Britain, (which Tlall be ap-
c propriated as herein after mentioned) owing or acruing to
r them, be confifcated to and for the ufe and benefit o this
c State, in like manner and form of forfeiture as they were
c fubje&ed to in the States of which they refpeaively were ci-

tizens, and the monies arifing from the fales which fhall take
place by virtue, and in purfuance of, this a&, to be ap-
plied to fuch ufes and purpofes, as the legiflature fhall here-
after dire&.!
' And be it further ena&ed, that all debts, dues and demandsa,

' due or owing to merchants or others refiding in Great Britain,
• be, and they are hereby feque/Iered, and the comiffioners ap-

pointed under this a&, or a majority of them, are hereby em-
powered to recover, receive, and depofit the fame in the treafu-

' ry of this State, in the fame manner, and under the fame regu-
lations, as debts confifcated, there to remain for the ufe of this
StAte, until otherwife appropriated by this or any future houfe

' of Affembly.'
9 And whereas there are various perfons, fubje&s of the king

' of Great Britain, poffeffed of or entitled to eftates real and,
perfonal, which juftice and found policy require flhouldbe ap-
plied tq the benefit of this State; Be it therefore ena&ed by
the authority aforefaid, That all and fingular the eftates, real
and perfonal, belonging to perfons being Britifh fubjels, of

' whatfoever kind or nature, which they may be poffeffed of, ex-
' cept as before excepted, or others in truit for them, or that
' they are or may. be entitled to in law or- equity, as- alfo all

debts, dues, of demands, owing or accruing to them, be con-
' fifcated to and for the ufe, and benefit of this State, and the

monies arifing from the fales which fliall take place -by virtue
' of, and in purfuance of this at, to be applied to fuch ufes and

purpofes as the legiflature fhall hereafter drec.'
11 That by the operittion of thefe claufes, all the debts, dues,

and demands, of the citizens of Georgia to perfons, .who hak
Eee Z bec
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1.792. been fuje~ed to the penalties of confifcation in other States;L-^ d and of Britifl merchants and others refiinj in Great Britain,
and of all other Britifh fubje&s, were veft'ed in the Laid State.

" That Yames Spalding, a citizen. of Georgiai and furvivingco-partner of Kelsall & Spblding, was" indebtedt to the defend-ants in the penal fum of £7058.9f 5d. upon a bond dated theof 1774, which debt, by virtue of the faid recitedlaw, was transferred from the obligees and veiled in the State -Braifford being a native fubjeck of Great Britain, conifantly re-fiding there from the year 1767 'till after the pafling of the law;.-lopton's etate real and perfonal, (debts excepted) having beene~xprefsly confifcated by an awEF of the legiflature of South Car4-lina ; and Powell. coming within the defcription of perfons,whoLe eftates real and perfonal (debts excepted) were alfo con-fifcated by ats of the legiflature of South Carolina, if after re-fufing to take th oath of allegiance, they returned to the State.4c That an afion-.had been brought upon the bond, by .Brail,-ford, Powell and Hopton, againift James Spalding, as furvivingpartner of Kelsall _ Spalding, in the circuit court for the dif-tri&t of Georgia, of term, 179 r, in which a&ion there-was a plea, demurrer to the plea; joinder in demurrer, and judg-
\me'nt thereupon for the plaintiffs.

" That the State had 'never relinquilfhed its clair to, thisdebt, but, on the contrary, had afferted, it by divers as of theLegiflative, Executive, and Judicial, departments; and, particu-larly, by direfing the Attorney General to apply for a rule,0-tobe admitted to affert the claim, in all fuits brought in any court,for debts within the defcriptions of the eonfifcation law above
cited.

" That the Attorney General applied to the Circuit courtfor the admiffion of the State, as a party, to defend its laim inthe faid fuit of Brailsford and others verfus Spalding, then de-pending there, which application was" rejefed ; and that in thatfuit, as well as divers .other fuits, recoveries were had againitcitizens of the fiate by B3ritifh merchants,, for debts within the*defcriptions of the confifcation law, upon the fole principle ofdebtor and creditor, and without any reference to the right and
claim of the Rate."
Th bill proceeds to charge a'confederacy between the par-tics to'the'fuit in the circuit court to defraud the State; andthat in purfuance 'thereof the pl~intiffs had ifflued exepution a-gainfl the defendant, and the d~fendant had confederated withthem not to take out a writ of error ; fo' that the defendant'sproperty will be levied on, and difpofed of, and the State willbe defrauded of its juft clairp thereon.
The bill then fuggefts the general foundation for the "jurif-di&ion on the equity fide of the court "-puts the proper inter-

rogatories;
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rogatories ;-and conchdes with praying "that any levy, or far- 1.792.
ther levies, under the faid execution, and any fales in purfrance
of a levy, and any monies already raifed, or that may be raifed
thereon, may be flayed in the hands of the marfihall of the faid
Circuit court, by an injundion from-this honorable court. And
that the faid marfhall be direled to pay fuch fum, or fums,
raifed as aforefaid, to the treafurer of the faid State of Georgia,
to and for the ufeof the fame, and that the faid James Spalding be
4ecrecd to pay to the faid treafurer the'balance which may be due
on the bond aforefaid for the ufe aforefaid. And that the faid
State may be farther or otherwife relieved, in all aid fingul~ir the
premifes, as the nature and circumftances of the cafe- fhall re-
quire, and as to thf-I zouyt fliall feem meet."

With the bill, there was filed an affidavit, made by Mr." ohn
Wiereat (the agent for Georgia) affirming " that the allegations
therein contained are true ;" and Dallas, for the State, moved
that an injundion might iffue, to the Circuit court, to fray fur-
ther proceedings, and alfo to the marfha]l of the Georgia dif-
trict, to flay the money in his hands, if he fiould have levied,
or fhall levy, the fame, on any execution iffued in the caufe of
Brailsford it al. verfux Sjalding.

The motion was oppofed by Randolph, for the defendants;
and after argument, the Judges delivered their opinionsferiatim,
on the z i th of A4ugtfl, 1792.

JOHNSON, Jitgice. In order to fupport a motion for an in-
jundion, the bill fliould fet forth a eafe of probable right, and
a probabledanger that the right would be defeated, without this
fpecial interpotition of the court. It does not appear to me, that
the prefent bill fufficiently claims fuch an interpofition. If the
Stiate ha a right to the debt in queftion, it may be enforced at
common law, notwithftanding the judgment of the Circuit
court; and there is no fuggeftion in the bill, though it has been
fuggefted at the bar, that the State is likely to lofe her right by
the infolvency either of Spalding, the original debtor, or of
Brailsford, who will become her debtor for the amount, if he
receives it, when in law he ought not to receive, or retain, it.

Nor does the bill ftate any particular confederacy, or fraud.
The refufal to admit the Attorney General ais a party on the re-
cord, was the ad of a competent court; and it is not.fullicient
barely to alledge, that the defendant has not chofen to fuc out a
writ of error.

The cafe might, perhaps, be made better; but as I can only
kn6w, at prefent, the fads which the bill alledges, and which
the affidavit fupports, it is my opinion, that there is not a proper
foundation for ifluing an injunCtion. -

IREDELL, ufljqice. -I fat in the Circuit court, when the judg-
nient was rendered in the cafe of Brailsfmrd and others ver/.s

Spalding ;
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1792. Spalding; but I flall give my opinion, on the prefent motion, de.
,Lw,. tached- from every previous confideration of the merits of

the caufe.
'fhe debt claimed by the plaintiffs below, was, likewife, claim-

ed by the Statd-of Georgid. The State applied to be admitted
to affert her claim, but the application was ieje&-ed; nor has
2iiy w'it of error been inftituted upon the 'Judgment. Thefe
faas, however, are only mentioned to introduce this remark,
that the Circuit court could not, with propriety, fuftain the
application of Georgia,; becaufe, whenever a State is 6 party,
the 'Supreme court has exclufive jurifdi&ion of the fuit; and.
her right cannot be effeduatly fupported, by a voluntary appear-
an ce, before any other tribunl of the Unfon," Not being a
party, nor capable of reforting as a party, to the Circuit court,
it is vqry much to be queftioned whether the State could bringi
writ of error on the judgment there, even if her claim appeared
on the record.-

Every principle of law, juftice, and honor, however, feem to
require, that khe claim of the State of Georgia hould not be, in-
dire&ly, decided, or defeated, by ajudgment pronounced between
parties, over whom the had no controul, and upon a trial, in
'which the was not allowed to be heard. If, indeed, the court-
could not devife a mode, for admitting a fait inveftigation and
determination upoft that claim3 it would be' ufelefs to grant, an
injunaion: But I think a mode may eafil be prefcribed, in
ftria conformity with the'pra&ice'and principles of equity.

It was in the power of the-defendant in the Circuit court, to
have filed a bill of interlileader, - in order, for his own fafety, to,
fettle .the rights of the contending parties; but neither in that
form, nor by inifituting a fiit herfelf, could Georgia have deri",
ved the benefit of fuppQrting her elaim.in her own way, befpre
any other than the Supreme court. In this court, therefore, we
ought now to place the State upon the fame footing, as if a bill
of interpleader had been regularly filed here ; which can be done
by fuftaining the prefent f iit ; and when the parties are all before
us, we may dire& a proper iffue to be formed, and tried at.the
bar. Thus, juffice will be done to Georgia, and anirreparable
injury may be prevented; while the adverf4 party, even if he uI-
timately fucceeds, can only complain of a fhort delay.

With this view, I think, that an injun&ion fhould be award-
ed to flay the money in the hands of the marfhall, till this court
1hall make a further order on the fubje&..

'BLAIR, Yu/tice. The- State of Georgia feems to have done
all that fhe could to obtain a hearing. . An application was made
to* the Circuit'court, in th nature of a claim to interplead ; but
being refufed, her alternative, under allthe circumfiances of the
.dfe,-I an appeal to the equitable jurifdition of the'Supreme:

CoQIL
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court. It is true, perhaps, as the counfel has fuggefted, that 1792.
the defendant below pleaded the onfifcation a&t of Georgia in
bar to the a&ion; but it is a fufficient anfwer to this argument,
that the State wqs not a party ; and no right can be defeated, in
law, unlefs the party claiming it, has himfelEfan opportunity to
fupport it.

'If the State of Georgia was entitled to the bond, fhe is equally
entitled, to the money levied by the rharhall in fatisfa&ion of
the bond, or rather of the judgment rendered upon it: And as"
the execution dire&s the mnarfhall to paythe amount to the plain-
tiffs below, I can perceiv6 no other mode of preventing a compli-
armce, while we enquire into the right of receiving the'money,
than that of iffuing an injunion to flay it in the hands of
the officer.

It appears to me to be too early, likewife, t9 pronounce anopt-
nion upon the titles in collifion ; fince it is enough, on a motion
of this kind, to fhew a colorable title. The State of Georgia has
Let up her-confifcation a6l, which certainly is a fair foundation
for future judicial inveftigation 5 and that an injury M~ay not
be done, -which it may'be out of our power to repair,,
the injun&ion ought, I think, to iffue, till we are enabled,
by a, full enquiry, to decide upon 'the whole merits of'
the cafe.

WILSON, 71Jzfice. I confefs, Aat I have not been able to
form an opinion which is perfef"ly fatisfatory to my own mind,
upon the points that have been difcuffed. If Georgia has a
right to the bond, it is ftrial1y a legal right; but to enforce a
firiffly legal right, the prefent feems, at the fiti blufh, to 1- art
awkward and irregular proceeding. Again: Georgia had not a
right, or fhe had a right, to be admitted to a hearing in the
Circuit court: but, in the former cafe, it would be no ground
of complaint, that her application was reje&ed,; for, fhe is bound
by the law ; and in the other cafe, fhe would be entitled to bring
the fubjea before us, as a court of law ; fince fhe was refufed
the exercife of a legal right.

It is true, that, under the Federal Conlitution, an inferior
tribunal cannot compel a State to appear as a party ; but it is a-
very different propofition to fay, that a State cannot, by her own
confent, appear in any other court, than the Supreme court. "
The general rule applies among all fovereigns, who, ag equals,
are not amenable to courts of each other;' add yet I remember
an affion was inflituted and fuftained, fome years ago, in the
name of Louis XVI. king of France, againift Mr. Robert AMriis,
in the Supreme court of Pennfylvania.

Under thefe impreffions, I am difpofed to think, that the
State of Georgia ought -ather to have fued out a writ of error,
4hau to have afked ior an injunaion ; But lill, in the exifting

vcirunapp~aes
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1792. circumftances of the cafe, I have no olbjeaLion to retain the m'o-' ney within the -power of the rourt, 'till we can better fatisfy
ourfelves both as to the remedy and the right.

CUS ING, Jiice. The' Judicial af exprefsly declares, that
" fuits in equity fhall not be fuftained, in either of the courts
of the United States, in any cafe where plain, adequate, and
complete 'remedy may be had at law." Now, if Geoi-gia .has
any right to the debt in queftion, it is a right at law, for which,
of courfe, the law will furniflh a plain, adequate, and complete
remedy. The decifion of the Circuit dourt, in a cafe to which
.Georgia was neither-party nor privy, did not, and could not,
take away either the right or the remedy' of the- State. Nor
can Spalding, the defendant below, be made liable twice, for
the fame debt, without his wilful laches. For, if is in his power
to bring a writ of error ; and then the whole merits of the claim
of Georgia appearing on the record, we muft decide-it as a quef-
tion of law, either by affirning or reverfing the judgment, fo as
to bind us in any fuit, which Georgia might infl.itute for the
fame caufe.

Beides, the State of Georgia (aotwithftanding the judgment
of the Circuit court) may bring an afion of. indebitatus-a/'hmpfft
againft Brailsford (who is a'man of forturne), after they have
received the money, upon the principle of Mojfe vejfus f_P Far-land, and with ftronger reafon ; as in that cafe the par-
ties, in 'both courts, were the fame; but, in the cafe propofed,
they would be different, and ofie of _them has never been
heard. In fome form, therefore, Georgia mfy obtain, compleat
redrefs at law.

I do not, upon the whole, confider the refufal of Spalding to
bring a writ of error'(which he is not compellqble to bring) nor
any other fuggeftion in the bill, as a fuflicient foundation
for exercifing the equiable jurifdiaion of the court; and,
confequently, I. think that an injunc'tion ought not to be
awarded.

JAY, Chief Jtfftice.. My firft ideas were unfavorable to the
motion ; .but many reafons have been urged, which operate for-
cibly to produce a change of opinion.

The great queftion turns on the property of a certain
bond ;'-whether it belongs to Brailford," or to Georgia?
It is put in fuit- by Brailg/ord; but if Georgia, by virtue
of the confifcation acl, is -really -entitled to the debt, fheis- entitled to -the mbney, though the evidence of the debt'
happened to be in the poffeffion of Brailoird, and though
Brailsford has, by that means, obtained a'judgment for. the
amount. *

Then 'the only p6int to be confidered is-whether, 'nder
thefe circumftances, itis not qnitable to fRay the money in the

hands
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hauds of the marfhall, 'till the right to it is fairly decided ; and 1792.
fo avoid the rifque of putting the true owner to a fuit, for he to-v-%J
purpofe of recoverifg it back ?

For my part, I think that the money, Ihould remain in
the cuftody. of the law, till the law has adjudged to whom
it belongs'; and, -therefore, I -am. copteot, that the injun&lon
iffie.

An Injuniion granted.*

HAYBURNS cAE

rT HIS was a motion for a mandamus to be dire&ed to the
1 Circuit. Court for the diftri& of Penlyylvhnia, command-

ing the faid court tb proceed in a certain petition of Win. Hay-
Zarn, who had applied to be paton the penfion lift of the United
States, as an invalid penfioner.

The principal cafe arore upoo the a& of Congrefs paffed the
23 dof March, 1792.

The Attorney General (Randalph) who made the motion
for the mandamus, .having premifed that it was done ex ofo
do, without an application from any particular perfon, but
with a view to procure the execution of an a&ft of Congrnfs
particularly interefting to a meritorious and unfortunate clafs
of citizens, THE CouRT declared that they entertained great
doubi upon his right, under fuch circumftances, and in a
cafe of this kind, to proceed' ex o#4o ; and dire&ed him
to ftate the principles on which he* attempted, to fupport
the right. The Attorhey General, accordingly, -entered into
an: elaborate defcription of the powers -and duties of his
office:

But THE CouT'T being divided in opinion on that queftion,
the motion, made ex ofciv, v, as not allowed.

The Attorney General then changed the ground of his inter-
pofition, decliring it to be at the inftance, and on behalf of Hay-
hurn, a party interefted; and he entered into the merits of the
cafe, upon the a& of Congrefs, and the refufalof the Judges to
carry it into effe&-

THE CouE.T obferved, that 'they would hold the motion
under adviferfient, until the next term ; but no decifion
was ever Pronounced, as the Levi lature, at an in intermedi-

ate

See the tame cafe, post. & 3 vol bp ,. as well on a motion to dilfolve

the Injun-61ion,.as on a trial of the merits, upon a feigned iffue,


